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THE COMPTROLLEF IRAL
CECISBION OF THRE UNITED . LTHES

WABHINGTOQGMN, D.I*, 2CHEABR
FILE: B-188424 DATE: March 22, )9TT

MATTER OF: Williaa A. Ke., . Jr., and Richard Hernandez -
Small Business Administration —~ de facto employees

D!GEST: Small Business Administration (5BA) asks
whather it may retroactively adjust the
effactive sppointuant dates of two
presidential transition employees who
entarsd on duty a brief period in advance
of their appointments. Alternatively,
SBA desires to considear them as-de facto
enployees. Genarnlly, appoin:-cnts may
not ba made rutroactively effective. The
two employees, however, may be comsidered
de facto employees since they performed
‘duties in good faith under coloz of
authority. SBA nay conpeauate employees
for reasouable valua of sarvicns performed
vhile in a de facto status,

This matter Involves a requast datad February 11, 1977, frou
Mr., William I. Cooper, an authorized certifying nfficer of the
Smull Business Administration (SBA), for a ruling on the claims of
Mr. Willi:m A, Keel, Jr., and Mr, Richard Hernandez, recently
appointed employees of tha SBA, for retroactive aj'pointments and
tackpay.

Keel and Hernandez vere. zembers of President Carter'
traneition team and were asaigned to duty with the SBA b the
White House effective January 21 and 26, 1977, respectively, The
White House did not instruct the SBA personnel office of the per-
sonnel actions it should tike with reapect to these two employees
until Pebruary 3, 1977. On that date, pursuant to White House
instructions, Keel was temporarily appointed, with the approval
of the Civil Service Coumission, as Executiva Assistant to the
Administrator fur Transition Planaing, in grada GS~301-18, step 1;
and Haruander was temporarily appointed under authority of
Schednle C, 5 C.F.®, § 213.3332(p), as a Special Assistant to
the Associeste Administratror for Minority Small Business ir grade
Gs=-301-15, step 1,

The SBA desires to make these appointments retroactively
affective to the dates Keel and Hernandez reported for duty at
the agency. It contends that sessignmen: of rrtes of compensation
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and paysical preparation of personnel actions should be considered
as merely administrative procedurca necessary to complete the
appointment action that was affactive vhen Keel and Hernsndes
joined the zgency. In the altermative, SBA urges us to coasider
Keel and Hernandez as de facto employses from the deta they entered
on duty until the date they were appointc] in order that they might
receive compenasation for this period,

Our decisions have generally held that personnel actionms,
including appointments, cannot be made retroactively effective
unless clerical or admini{strative exrors occurred that (1) pre-
vented a persnnnel action from taking effect as originally intended,
(2) deprived an employee of a right granted by statute or regulation,
or (3) would result in feilure to carry out a nondiscretionary
administrative regulation, or policy if not edjusted retroactively.
See 54 Comp. Gen. BE8 (1975) and decisions cited therein. . After
reviewing-the factual situation here iavolved, we do not £ind that

~if salisfies any of the thiee critericn set forth above 80 as to
be coasiderad u: ac exception to our rule generally precludiug
retroactive avpointments. Hence, there is no legal basis for allowing
these appointments ts be mads retroactively effective to the dates
Keal and Harrandez entered on duty with the SBA. 20 Comp. Gen, 267
(1940) .

However, we must further consider uhathar Kael and Kernlnde:
may be considered auy, de facto employeas under our racent deéisions,
in order that they might be paid the reascnahle value of their .
services for the period ‘thay were on duty prior to their official
appointaments, A de facto offilcer or employee is one who performs
the duties of an office or positicn with apparent zight and under
color of gn appointment and claim of title to such office or positiom.
Where there is an office or position to be fillod, and one acting
under color of authority fills the office or position and performs
the dutiea, his actions are those of a de facto officer or enployfé.
30 Comp. Gen. 228 (1950), 52 id. 700 (1973), and 55 id. 109 (1975).

Keel and Hernandez, as presidential transition team membsrs,
wers ordered by competent autharity to euter on duty at the SBA
in advance of their officisl appointments. The Administrator and
other high SBA cofficials were aware thut Xeel and Harnandez wers
performing work withir the agoency. These factoxrs clearly demoastrate
that the two tranegition team menbars performed the duties of the
prsitions to which they were subsequently appointed with apparent
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right and under color of authority und claim of title to the
position, Moreovar, they : vved in good faith and with no indi-
cation of fraud., Thus, Keel and Hernandez nay bas considered to
be de facts enployees.

Parsons vho serve In good faith ae de facto officers or
employeas may be paid compensution aqual to the ressonable value
of services rendered during such period of servica. 52 Comp. Gen. 700,
supra, 55 1d. 109, supra.

Accordingly, we conclude that the SBA may coupensate Kael and
Hermandar for the reasomable value of tha services they rendered
while in a de facto status, In this inatance, the reasonable value
of service renderrd may be established at the rate of basic compen-
satiom set for tha positions to which they vere appointed on
February 3, 1977.

Deputy Comptrol?cg.&igm- .

of the United States





